Mr. Woodall stated that the wall did not look the way the pictures show
it on the day of the accident since it did not appear in that condition
when he left the pit area (Tr. 131-133). He indicated that all loose
material is scaled with the shovel and any material that cannot be taken
down by the shovel is not "loose material". He also indicated that it
was possible that from the time he completed scaling the wall until the
fall the rock could have been "working", but in the 34 years he has worked
in the pits prior to the accident he has never known of anyone being struck
by a rock falling off a high wall (Tr. 135).

In response to bench questions, Mr. Woodall stated that he could not
recall when he last scaled the high wall which fell prior to the accident,
but his guess was that it would have been two days before. The wall
is scaled with the bucket attached to the boom of the shovel, and it will
extend some 30 to 35 feet.  The walls are scaled as the pit is opened
up and as the shovel moves in and out of the lifts (Tr. 135-139). He
indicated that he did not observe the high wall in question after the
accident, and that he was working in another area when the accident
occurred.  He did not return to the area where the accident occurred until
a week or two later (Tr. 141).

J a c k Mira c1e testified that he is employed as a strip mine foreman
and while he is not presently employed by the respondent was employed
as a shovel operator during August 1980, and he operated a shovel for
five or six years prior to that time. He stated that he and Mr, Woodall
operated the shovel in the pit where the accident occurred. He worked
the day shift and stated that the high walls were scaled and cleaned as
the pit was being stripped.  He described the procedures he followed for
scaling and stripping, and indicated that the entire high wall was scaled
during the time he was stripping the pit.  He also indicated that he took
the shovel out of the pit during the last shift the evening before the
accident and parked it some 500 feet away, and it was his understanding
that it would be overhauled.  In his opinion, nothing was left to be
done in the pit when he removed the shovel and he observed no unsafe
conditions in and about the high wall at the time the shovel was brought
out. However, he did not return to the accident area after the fatality
occurred (Tr. 141-145),

Mr, Miracle stated that based on his 18 years' experience in and
around strip mine pits, he observed nothing about the highwall in question
at the time he last observed it when he moved the shovel out which would
lead him to conclude that it was not safe. He had worked with the accident
victim for some six years and considered him to be a safe worker, and
Mr. Miracle indicated that he would'not hesitate to leave a pit area if
he believed it were unsafe.  He was close to the scene of the accident
after the wall fell and observed rock from the fall laying in the pit
and that any overhanging rock which may have been present "wasn't hanging
there before the fall" (Tr. 147).  The pit was completely finished when
he moved the shovel out and no additional scaling is done before the coal
is actually hauled out (Tr. 148).ss (Tr. 41). Mr. Spurlock did not believe that the wall
